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a
computation" to readily calculate "fixed and quantifiable" disability income benefits
pmiial loss of
"Total

binaural hearing" in the LC. §

175 commensurate

LC. §

To that
disability schedule,
The LC. § 72-428 disability

schedule also covers "Partial loss or partial loss of use." I.C. § 72-428(5). The Legislature in
conjunction with judicial interpretation thereof~ also provided that

accord with LC. § 72-429,

"all other cases of "unscheduled pcnnanent disabilities,"

total," are to be calculated

against the "permanent impainnents named" in the LC. § 72-428 '·schedule." Mercifully, per,
LC. § 72-430(2), the Legislature specifically designated "pmiial loss of binaural hearing" as an
"unscheduled pennanent injur[y]," thereby leaving absolutely no doubt that the "method of
computation" for partial loss of binaural

is a direct

of the I.C. § 72-428(3)

''Total loss of binaural hearing" disability schedule.
Significantly, through the "Urry-Horton analogizing process" the Supreme Court of
Idaho has had occasion to provide direction as to the exact ''method of computation" for
mathematical conversion of such disability income benefits. Finally, the Industrial Commission

a

\Vhich

minors this controlling law, 1·ia direct percentage mathematical conversion from LC. § 72-428
schedules. Thus, as a matter of direct, uncomplicated application of controlling law, Lopez's
medically appraised 100% right and 7.5% left hearing loss ·

APPELLANT'S REPLY

1

must be calculated as a

§
an
morass as a means to circumvent the direct application of the Act
rnedically

by

that this ultra 1'ires approach is largely premised upon
unambiguous

scrutmy
.

subjective speculation

Surety does not dispute that the Commission's "permanent

impairment benefit" "formula" does little more than "combine
artificial result

l

eighty (80) years of

disregarding

judicial interpretation thereof.

ultimately

for a predetermined and

exponentially devaluing Lopez's hearing impainnents by 57%. Similarly,

Surety completely failed to identify any controlling Idaho legal authority authorizing the
Commission to "combine" an injured worker's medically appraised impairments for a value
than the sum of the individual

values.

even conceivable under Idaho Law that Lopez

the question of how is it
less indemnity for l 00% right ear

impainnent ''combined'' with 7.5% left ear impairment, than he would if he had only suffered the
100% loss of hearing in his right ear alone? Such an outcome is not based in controlling Idaho
Law and contravenes the fundamental "simple," "summary," "sure and certain" and "humane"
precepts of the Act and this Court's treatment thereof.
At

completely

calculations in

Horton v. Garrett Freight/in es, Inc. 2 , Surety proposes that Burke v. EG&G/1l1orriso11 Knudsen

1 Difference bet\veen 18.8% per Horton and Burke LC. ~ 72-428 mathematical conversion and 8% Commission
AMA Guides "Combined Values Chart" formulation.
2 Horton v. Garrett Freight/in es, Inc., 115 Idaho 912, 9
772 P.2d 119 ( 1989).

APPELLANT'S REPLY

2

the
the injured worker
the instant
did not then

111

left

loss ,vith a 0% 3

to circumvent the

the

by "combining"

50%

as a "logistical" means to

reality

that Burke actually lost 50% of the vision in his injured left eye. Rather, consistent with earlier
decisions like Horton, the Court affinned, pursuant to earlier interpretations and the plain
wording of I.C. §72-428, the injured

impairment for fifty
126 ldaho 413, 41

of

was entitled to, and received

partial

eye." Burke v. EG&G/JY!orrison Knudsen Const. Co.,

885 P.2d 372 (1994) (emphasis added).

As a matter of reality, the Burke decision actually supports
seeking nothing more

s position, in that he is

full compensation for the individual and

reality of his

medically appraised I 00% right ear and 7.5% left ear hearing loss impairments as set forth
against the LC. §72-428(3) schedule.

Significantly, there is nothing contained

the Burke

decision recognizing some type of unfettered discretion, per I.C. §72-430(2), allo,ving the
Commission to calculate an injured worker's disability income benefits for a partial loss of use
outside the parameters

l.C. §72-428

Q u1te
· ,
I•C. ~s7?__ 410
-.7.

opposite, in

the

3 Astoundingly, the AMA "combined values" formulations actually require this type of calculated off-set "if the
other eye is normal." AMA Guides to the Evaluation of Pennanent Impairment (6th ed. 2008), at 289. Likewise, the
"combined values" formulations of the AMA Guides requires "when only I ear exhibits hearing impairment, use
this formula, allowing 0% for the unimpaired ear (the ear with the better hearing)." AMA Guides to the
Evaluation of Permanent Impairment (6th ed. 2008), at 251 (emphasis added).
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or

means

the injured worker's disability income benefits for
, 126 Idaho at 41
to the
to partial

of vision.

15.

§72-428(3) "Total loss of

Burke v.

loss of vision as
m one

" is an exact

hearing as mathematically calculated to LC. §72-428(3)

of

"Total loss of binaural hearing." Again, Burke confinns the sobering reality that had Lopez
injured the hearing in his respective ears in tv,;o separate work-related accidents, it is unarguable
under the Act, as well as judicial interpretation thereof, that he would have received indemnity
benefits

each injury separate and independent

the other, without the "limitation or

condition" of an artificially imposed "combined values" devaluation or credit off-set. In this
Lopez is simply seeking is parity with the LC. §72-428 schedule "analogizing" and
mathematical calculations afforded the injured workers in

A.

and Burke.

I.C. § 72-428 and LC. § 72-429 Mandate the "Method of Computation" for
Calculating Partial Loss of Binaural Hearing Disability Income Benefits.

"The right of an injured employee to receive compensation benefits is statutory,
governed entirely by legislative enactment, i.e., the workmen's compensation la\v."

Hix v.

Potlach Forests, Inc., 88 Idaho 155, 159, 397 P.2d 237 (1964) (citations omitted).

"When

interpreting the

we must liberally construe its provisions in favor of the employee in order

to serve the humane purpose for which it was promulgated."

School Dist.

APPELLANT'S REPLY

v. St. 1l1aries

147 Idaho 277, 282 P.3d 1008 (2009) (citations omitted). "The Act is

4

constructions."

14 7

indicative that

not

recovery

application

, 88 Idaho at 1
facts in a
law."

a question

88 Idaho at 159 ( citations omitted).

L §72-430(2) does not authorize
application ofl.C. §72-428 et.

1.

to

direct

Commission en-ed in utilizing LC. §72-430(2) as a professed means to circumvent
direct application of LC. §72-428 ct. al. "The Industrial

as '[a]n administrative

agency is a creature of statute, limited to the power and authority granted to it by the Legislature
to modify, alter, or

not
which it

"' Simpson v. Louisiana-Pac(fic Corp., 134 Idaho l 09, 21

(2000) (emphasis added) (quotations original) (citing, JVelc/i v. Del
51

the legislative act

915 P.2d 1371 (1996)).

998 P .2d 1122

Cmp., 128 Idaho 51

"Accordingly, the Commission exercises only that discretion

granted by the Legislature." Simpson v. Louisiana-Pac~fic C011J., 134 Idaho at 212. "[I]t is ...
not for this Court to fabricate new la\vs where explicit statutory directives already exist." Petry
117 Idaho 382, 384,

v.

disregard

P .2d 197 (1990).

plain language of the Idaho Code ... "

314 P.3d 609 (2013).

v.

[W]e are not at liberty to
155 Idaho 554, 556,

"[\V]e have held that we cannot insert into statutes tenns or provisions

1(

As

the Legislature unambiguously provided the Commission with a
to

of LC. §

ct. al., by

of:

Preparation of schedules
Availability for inspection ~ Prima
The commission
from time to
for the determination of the percentages of unscheduled pennanent
injuries less than total, including but not limited to, a schedule for partial loss of
binaural hearing and for loss of teeth, and methods for determination thereof
Such schedule
be
for public
and without formal
introduction in evidence shall be prima facie evidence of the percentages of
pennanent disabilities to be attributed to the injuries or diseases covered by the
schedule.
(2)

LC. § 72-430(2) (emphasis added). Thus, the plain, unambiguous and unequivocal language of
LC. § 72-430(2) allows
of

Commission to engage in a limited deviation from direct application

ct. al. to create "prima

process to

evidence, by specifically initiating the formal

and amend a schedule" for ''public inspection" of unscheduled

pennanent injuries less than total including "pmiial loss of binaural hearing and for loss of
teeth." Significantly, LC. § 72-430(2) is wholly devoid of any supplemental grant of discretion
providing that in the event the Commission did not avail itself of the § 72-430(2) schedule
preparation option, it is free to sua spontc administratively fonnulate, defer or adopt an
of its o,vn ·

alternative

choosing.

contrary contention would ostensibly render § 72-428 ct. al. and § 72-430(2) superfluous. 'The
\Vorkmen's Compensation Act was originally passed as an entire complete act
therefore, to be construed and considered as a whole.'

APPELLANT'S REPLY BRIEF,

6

v. Lucky

***

and is,

Silver-lead

138,
a statute so

court must
none

Unfortunately, the

be void, superfluous, or redundant"
s

contravene

Legislative

controlling judicial precedent.

a.
otherwise whollv irrelevant for purposes of calculating Lopez's
income benefits for permanent, "partial loss of' binaural
hearing."
The Commission's and Surety's reliance upon § 72-430(2) as a means to circumvent
direct application of LC. § 72-428 ct. al. in this case, does not comport with controlling law.
Specifically, despite the unambiguous language of§

0(2), Surety nebulously asserts, "That

provision makes absolutely clear that partial loss of binaural hearing, as is the condition in the
present case, is not governed by § 72-428 ... Just as importantly, § 72-430

that

Idaho Industrial Commission has the discretion to establish the 'methods for detennination' of
unscheduled pennanent injures less than total. .

. The legislature has given the Industrial

Commission the right and discretion to select appropriate methodology to detennine the
percentage of unscheduled pe1111anent injuries for partial loss of binaural hearing." Response
Brief pgs. 6 and 7. From the onset, Surety's assertions are all undermined by one, fundamental
reality, namely, "The Commission has adopted no present schedule for determination of
percentages of unscheduled pennanent impainnent for partial loss of binaural hearing. 4" R., pg.

It seems axiomatic that in order to exercise a Legislative grant of discretion, the presiding administrative agency
must first actually avail itself of that discretion.

4
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demonstrably

the strictures and limited
to

for "public inspection"

a

IDAPA

FOR DISABILITY

GOVERNING

TO LOSS OF

TEETH). The Commission also demonstrably acknowledged the superseding of nature I.C. §
through adoption of a rule/schedule covering all other "unscheduled pcnnanent injuries
than
man

" therein requiring comparative conversion

the exact

of the whole

Schedule, Section 72-428, Idaho Code."

accordance with

ID APA 17.02.04.281.01 ( emphasis added). Finally, Surety's puq)Orted total disavowal of§ 72m that even the Commission recognized

is completely

total binaural hearing loss"

incorporating "Idaho Code §

necessity of

purposes of its ultra

vircs calculations. R., pg. 16.

It is a matter of controlling law and incontrove1iible fact, that, to date, the Commission
has only availed itself of the "loss of teeth," schedule "preparation" discretion afforded by the
Legislature under § 72-430(2).
Commission's

As such, by the Legislature's unambiguous directives and the

Idaho

§

only

IS

otherwise wholly inapplicable to calculating mcome benefits for pennanent, "partial loss of
binaural hearing."

the Commission is compelled to calculate "partial

of binaural

hearing" in accord with the plain statutory language of I.C. § 72-428 et. al., as ,vell as its own

APPELLANT'S REPLY

8

1.

Surety's

misstate controlling law. At one point,

asserts "The

by

statute provides that

or design,
of

JS

not a scheduled pennanent impainnent for \Vhich income benefits have been specified in § 72but rather is an unscheduled pennanent injury." Response Brief, pg. 6. Obviously, the LC.
exact opposite.

§ 72-428(3) schedule

Additionally, Surety

without

legal citation whatsoever, that "If the \Vorkers compensation statute mandated the comparative
assessment of partial loss of irnpainnents by some mathematical comparison to scheduled
legislature would not have used the

it

in § 72-430." Response

unambiguous language of LC. §

Brief, pg. 7. In addition to ignoring

429 and 430,

this contention obviously conflicts with the Court's unequivocal declaration that, "[T]he degree
claimant's partial pennanent disability, residual of pern1anent injury, must

in

terms of specific indemnity payable as for loss or comparative loss of bodily members." Hix

v. Potlaclz Forests, Inc., 88 Idaho at 161.
also fails to account

use

approval of such "comparative assessment" via direct mathematical conversions in decisions
such as Horton and Burke.

Moreover, this Surety avowal is also directly rebutted by the

Commission's o,vn default "schedule," which similarly requires

APPELLANT'S REPLY

9

a systematic comparative

§

OF

01.
Rating
to
initial or basic percentage rating of the injured part ( or in
scheduled injury) shaU be
percentage of a
of the ,vhole man in
with the
Schedule, Section 72-428, Idaho Code, ...

... the

IDAPA 17.02.04.281.01 (emphasis original) (emphasis added). Clearly, even according to the
Commission, I.C. § 72-428 is the "Industrial Commission Schedule," for conversion of
unscheduled partial loss impairn1ents/injuries.

As such,

legislative dictate, judicial

interpretation/application thereof and administrative

therewith, calculation of

Lopez's partial binaural hearing loss, by direct mathematical conversion of the LC. § 72-428(3)
loss of

hearing" disability schedule, is exactly

c.

lS

in this

Suretv's contentions ignore the "truths of" life" presumptions
inherent to the Act.

As a matter of subjective interpretation, Surety nebulously asserts that "If the legislature
had wanted to prescribe a scheduled impainnent rating for partial loss of binaural hearing or total
loss of hearing in one ear, it knew how to do so as illustrated by the fact that it did provide a
scheduled impainnent for the loss of vision in one

5

"5

Response Brief, pg. 5.

is not a

A counter interpretation which actually accounts for the liberal construction "in favor of the employees in order to
serve the humane purposes for which it was promulgated," is to the effect that "If the Legislature wanted to
prescribe that total loss of hearing in one ear was anything less than exactly one-half of the 17 5 weeks scheduled for
"Total loss of binaural hearing," then it knew how to do so as illustrated by the fact that it provided a non-equal,
disparate schedule for the "Total loss of vision of one eye.""
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, 112
(1

).

the

lll

,vas not entitled to disability benefits for his loss of
the

as an

such was not

Initially, the

that its

consideration of the case was taken to the effect that "the provisions of the Workmen's
Compensation La,v must be liberally construed, with a view to effect its object and promote

"

v. Union Pac(fic Railroad Co., 62 Idaho 423, 427. In specifically rejecting the

Employer's and Commission's ''absence of legislative intent" asse1iion,
Justice Cardozo previously addressed "[t]he principle involved
rebuffed, 'One cannot defeat a statute by a

Comi reasoned that

our

and specifically

of

its enactment the

on the

been ignored.

heeded.' Olson v. Union Pac(fic Railroad Co., 62 Idaho at 429 (quotations original) (citing

Sweeting v.

lfo(fe Co., 226 N.Y. 199, 201 (Ct.App. N.Y. 1919)).

Ultimately, in

remanding the case "to take further proofs as to comparable injuries and percentage of partial
disabilities" the Comi held that:
The same
might be urged
injuries for which compensation is awarded, and which have not been
enumerated in the schedule, or any standard fixed more definite than that above
quoted from sec [prior statutory incarnation], to the effect that "In all other
cases" the award shall bear such relation to the amount in the above schedule
as the disabilities bear to those produced
the injuries
in the
schedule.

APPELLANT'S REPLY BRIEF,

11

Legislature's
enactment

of§

In

with this controlling legal precedent,

oveniding

is that the Legislature perceived

to Surety's assertion, the
the

life," that the

Commission retained the aptitude to divide, the 17 5 weeks for "Total loss of binaural hearing,"
two (2), \Vhen addressing total deafness in one ear or partial loss of binaural hearing. This is
ostensibly confinned by the Court's reasoning that" ... it would seem to follow, as a natural
that the lawmakers

that every 'injury' \vould impair the

victim's usefulness in some degree, and that he should be, in some measure, compensated under
the new remedy they are setting up by the compensation law." Olson v. Union Pclc~fic Railroad
, 62 Idaho at

(quotations original) (emphasis added). Significantly, the

empirically

confinned this "truth of life" in its own mathematical comparison calculations. See, Burke v.
GlMorrison Knudsen Const. Co., 126 Idaho 413, 414, 885 P.2d 372 (1994); Horton v.

Garrett Freightlines, Inc., 115 Idaho 912, 772 P .2d 119 ( 1989). Once again, in accord with
controlling legal precedent dating back over seven (7) decades, Lopez's partial binaural hearing
loss must be calculated as a direct mathematical conversion of the I.C. § 72-428(3) "Total loss of
binaural hearing" disability schedule.

APPELLANT'S REPLY
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with I.C.

§

s

controls the calculation of Lopez

\;

;;s

prov1s1011 to

the measurement of
J.C. '.s'.i

not
Idaho 109, 116, 686

a

for permanent

v.

, 107

54 (1984). As endemic throughout, Surety mimics the Commission in

asserting that ''Section 72-429 does not apply
or partial

1S

of use, but only

the

that Section does not address loss of use,
' Partial loss of binaural

is a partial

loss of use, not a loss of a member. 6 " Response Briet: pg. 7 (quotes original) (citation omitted).
Effectively, the Commission and Surety are contending that I.C. §
unscheduled

involving an

only covers
i.e.

of member."

This administrative rationale and attendant Surety arguments arc not only hypcrtechnical, but
summarily ignore the plain language of the

constmed as a whole

have been

systematically rejected dating back to the original inception/incarnations of I.C. § 72-428 and
429.

6 As a means to somehow degrade or downplay the "magnitude" of Lopez's total loss of hearing in the right ear,
both the Commission and Surety also assert the derivative position, based upon comparative losses of vision, that
the "Act recognizes a substantial difference between partial and total loss of sensory function." R, pg. 11, n.5;
Response Brief, pg. 5. As set forth herein, the facts and holding in Burke clearly call such rationale into question, in
that even partial loss of "sensory function" is still a "loss" for purposes of the Act and must be calculated in accord
with the I.C. §72-428 schedules. Succinctly stated, Burke's 50% medical loss ofleft eye vision still calculated to
"fifty percent [permanent partial impairment] of the left eye," per LC. §72-428. Burke, 126 Idaho at 414.
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or

"

or

1S

Legislative directive/definition,

"
loss is a loss."

all statutory

Again, the Com1 reasoned that "

of

" i.e.

loss is a

it would seem to follmv, as a natural

conclusion, that the lawmakers thought and assumed that every 'injury'
that

some

should

some measure,

Olson v. Union Pac(fic

under the new remedy they are setting up by the compensation lavv.

Railroad Co., 62 Idaho at

(quotations original) (emphasis added).

the plain language of LC. § 72-429

no

"loss of member"

constraints and actually sets forth the universal
disabilities.

In

other cases of pennanent disabilities

foregoing schedule [LC. § 72-428]

than total not included in the

as the disabilities bear to those produced by the

pen11anent impainnents named in the schedule [LC. § 72-428]."
original) ( emphasis added).
rejected an

I.C. § 72-429 (emphasis

As before, seventy-five (75) years ago, the Court anticipated and

identical

in ruling:

The same ob,icction might be urged with equal force against
classes of
injuries for which compensation is awarded, and which have not been
enumerated in the schedule, or any standard fixed more definite than that above
all other
quoted from sec [prior statutory incarnation], to the effect that
cases" the award shall bear such relation to the amount the above schedule

APPELLANT'S REPLY

14

5

specific
The 1937
indemnity
by accident arising
out of and in the course of employment,
or
of
Thus, all
constitute pern1anent
included \vithin
purvic\Y of the specific indemnity schedule.

v.
added).

, 83 Idaho 120, 123, 358 P

587 (1

1) ( emphasis

Notably, in 2016, the Court reaffirmed:
The 1971 legislation defined 'permanent impairment' as '
anatomic or
functional abnormality or loss after maximal medical rehabilitation has been
achieved and which abnonnality or loss, medically, is considered stable or
nonprogressive at the time of evaluation.' Id. at 455. The
of the listed body
pai1s, eyesight, or hearing would constitute
definition.
v.

Holdings, Inc., 2016 Opinion

53, *11 (Eismann, J., spccial~v concurring)

( quotations original) ( emphasis added); LC. § 72-422.
Finally, the Commission and Surety neglect to directly

fact that the § 72-429

"percentages of loss of the members" language is directly followed and qualified by "or of loss

whole man 7 ," thereby designating such not as an exclusionary prerequisite, but rather as
an

evaluation

for

computing

cases

permanent disabilities less than total" with "those produced by the pennanent impainnents

7

As ably demonstrated by the Court's comparative mathematical calculations in Horton v. Garrett Freightlines,

Inc., 115 Idaho 912, the unscheduled, permanent "less than total" loss of binaural hearing can easily be

APPELLANT'S REPLY BRIEF, Page 15

in terms of impairment of body extremities as
Idaho 151, I

v.
(1975)

added).

As

decreed by the

partial pennanent disability, residual of

terms of specific indemnity payable as

must be
bodily members."

P.2d

or

mJury,
loss of

v. Potlach Forests, Inc., 88 Idaho at 161.

The Legislature created its own statutory mechanism for calculating disability income
benefits for each and every unscheduled pennanent, pmiial injury/impainnent The provisions of
LC. § 72-428 et. al. do not contain any express Legislative authority

a credit-offset, wherein

"combined" for a value less than the
sum of

individual impairment values. Fmiher, the

Court of Idaho has long-affirmed

that this Legislative statutory mechanism requires commensurate benefits for each and every
indemnity, separate and independent from every other indemnity, without credit-offset
"limitation or condition." Additionally, the Commission never availed itself of the discretion
afforded under J.C. 72-430(2). As such, the only medically appraised impairments available for
s

were

right

left ear

the

"compared" i·ia mathematical conversion of the 175 week "loss of whole man" proYision of the I.C. ~ 72-428(3)
"Total loss of binaural hearing." schedule.
8 ''Indeed, the plain, obvious, and rationale meaning of a statutory provision cannot be properly determined from its
literal words by focusing on a tiny fraction oflanguage while ignoring the remainder of the statute." State v. Alley,
155 Idaho 972,318 P.3d 970 (2014).

APPELLANT'S REPLY
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to

schedule, as ·

to

by the

Lopez is

disability income

Rather than rely on a plain reading of the Idaho Code as interpreted by the Court for
(80), the Commission substituted the

eighty

as operating authority.

Controlling Idaho

Guides "Combined Values

establishes that

Guides

"Combined Values Chart" are not properly in evidence and do not constitute a "medical
for purposes of the Act.

l.

A physician's mere ciphering of a non-medical, non-scientific, logistical
mathematical formula does not constitute a "medical appraisal."

a.
Dr. Maugh's "combined values" calculation of a

overall binaural hearing loss,"

not authorize the Commission to devalue Lopez's 100% and 7.5% medically appraised
impainnents.

The Act mandates that "'Evaluation (rating) of permanent impainnent' is a

medical appraisal of the nature and extent of the injury or disease as it affects an injured
... " LC.

The

100% right ear and 7.5% left ear hearing losses are the only medically appraised impainnents in
this case.
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s

logistical act

the medically

100% right ear and

ear impai1111ent

"Combined

fonnulation to

hearing loss," somehmv

"

a "credible medical

16 (emphasis added);

8/30/16

Response Brief, pg. 10 (emphasis added). In addition to circumventing the mandatory expert
testimony requirements established by Hite v. Kulhenak Bldg. Contractor, 96 Idaho 70,
524 P.2d 531 (1974) and its controlling progeny, there does not seem to be any ancillary
legal support for the Commission's proclamation that if a physician simply computes medically
appraised impainnents through an arbitrary, devaluing mathematical "fonnula," it somehow
necessarily transforms the results into a "credible medical appraisal." Legal authority and the
Guides themselves dictate

exact opposite.

In Redd v. Kansas Truck Center, 239 P.3d 66 (Kan. 2010), the Supreme Court of Kansas

directly addressed the stark distinction between the medical appraisal of impainnent(s) under the
AMA Guides, versus subsequently "combining" such impainnent(s) ratings through the Guides

"Combined Values Chart(s)." In its deliberations, the Kansas Supreme Court resourced expert
to the
. . . But it's not a medical issue, it's a book logistic issue that has little
relationship to
and how it
and what this person may be
doing"
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that while the

of underlying individual medically

was not

s answer
P.3d at

there is

a

(emphasis

that
" is demonstrably not a "medical appraisal of the nature and extent of the injury or

it

an

.. " As pointed out by the

employees'

the Commission's incorporation of the "Combined Values Chart(s)" ,·ia adoption of

Redd

Dr. Maughn' s

"overall percentage of binaural hearing loss sustained" is, as a matter of

It is well-established that the Commission is prohibited from

reality, a purely logistical
a

non-statutory, devaluing, logistical mathematical computation and

unilaterally transfonn it into a "medical appraisal." Pomerinke v.
1

Trucking Tramp., Inc.,

Idaho 301,306, 859 P.2d 337 (1993) (holding the Commission cannot use the AMA guides

to assess and fonnulate its own impairment rating for claimant), see also, 1Hazzone v. Texas

Roadhouse, Inc., 154 Idaho 750, 759, 302 P.3d 718 (2013).

As such, Dr. Maughn's ciphered

assessment of "22.9% overall binaural hearing loss" is not a "medical appraisal" for purposes of
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is not
a

Guides themselves.
"Philosophy

Specifically,

the "Combined Values Chart,"

addressing the
concede that

Guides

not been established to indicate the best way to combine multiple
impairments,"

that

contain alternative

methodologies including "options are to combine (add, subtract, or multiply)."

Guides to

the Evaluation of Pennanent lrnpainnent (5 111 ed. 2001), at 10 (emphasis added) (emphasis
original).

In short, Dr. Maughn's "22.9% overall binaural hearing," logistical, mathematical

conclusions are entirely devoid of any scientific premise and thus, do not constitute a "medical
appraisal" under the Act. Again, the Court's holding

seemingly precludes the

Commission from unilaterally transforming a self-disavowed, "non-scientific," "non-medical,"
non-statutory, logistical, devaluing, mathematical product into a "medical appraisal."

This

leaves the 100% right ear and 7.5% left ear hearing losses as the only medically appraised
impainnents.
Dr. Maughn's "Combined Values Chart" ciphering of "22.9% overall binaural hearing
is not a "medical appraisal" for purposes of
"Combined Values Chart" ciphering of "22.9% overall binaural

Furthennore, Dr. Maughn's
loss," is entirely devoid

of any scientific premise, thereby precluding designation as a medically based "opinion or
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s

"
s disability income
to

sum

of his

as a directly converted

or otherwise adopt, the

authority to sua spontc

The Commission

loss" impaim1ent

Guides "Combined Values Chart(s)

right of an injured

of calculating Lopez disability income

for

legislative

benefits is
i.e., the
159 (citations omitted).

s

, 88 Idaho at

v.

Court succinctly

An award of specific indemnity, however, is
upon (I) a rating of pm1ial
permanent disability, and (2) the monetary value of the rating. Both stem from
the covered injury and can not be separated. If one aspect falls by reason of
being incorrect, then the other must fall.

, 88 Idaho at 159 ( emphasis added). "Claimant's specifications of error and the issues which
he thus brings before this Com1 require a
as to the rating of partial permanent disability,

of the Board's
the evaluation

as to
the

" 88 Idaho at 159

(emphasis added). "[A]gain indicative that recovery under the workmen's compensation law
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"

to calculate

premised
rating.

a

for over fmiy

9

has been

The Court upheld the Commission's admission of infonnation taken from the AMA
Guides [in Hite] but
limited the
be admitted:

**********
Of course it will still be necessary to introduce the evidence
who must be able to testify that they are recognized authority. By
our ruling today, we are not holding that the Industrial
can
take notice of anything it desires. Only recognized treatises or works dealing
with topics in which the Commission possesses
be admitted
to
as substantive
96 Idaho at 72, 524 P.2d at 533. In Hagler v. Micron Technology, Inc., 118
Idaho 596, 798 P.2d 55 (1990), the dissenting author quoted the above excerpt
from Hite and noted the narrow use which may be made of treatises, such as the
AMA guides, before a Commission proceeding.
The foregoing excerpt points out the narrow use which may be made of
medical treatises and expressly delineates the circumstances under \Vhich
evidence may be admitted. First, an expert must testify that the book or
treatise in question is a recognized authority. Second, the treatise must be
reliable. Third, the treatise must deal \Vith an area in which
the Commission has expertise, i.e., disability ratings. Finally, it is within the
discretion of the Commission to allow such evidence in.
In this case the record reflects that none of these requirements were met.

9

Hite v. J(ulltenak Bldg. Contnzctor, 96 Idaho 70, 72, 524 P.2d 531 (1974).
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8

(emphasis added)

Idaho 30L
, 118

v.

Comi ruled

(1990)).

P.2d

the Commission did not err for

the
as long as the Commission did not, on its mvn motion, rely upon the AMA Guides to
rating."

its own

v. E't.:cel Trucking

125 Idaho at

Recently, the Comi confirmed the continued viability of

setting forth,

(quotations original).

guides must
"

v.

be introduced

a

to

as to its

Roadhouse, Inc., 154 ldaho 750,758,302 P.3d 718 (2013) (citing

96 Idaho at 72) (emphasis added).

if to remove any doubt as to the expe1i

testimony prerequisites, the Court reaffirmed:
This Court has pe1111itted the Commission to consider authoritative, trustworthy,
and reliable medical guides; however, those guides must be introduced into
evidence by witnesses able to testify that the guide is recognized authority.
Pomerinke v. Excel Trucking Transp., Inc., 124 Idaho 301, 306, 859 P.2d 337
( 1993 ). The Commission is not entitled to use medical guides to assess
claimants and formulate its O'Wn opinions regarding a claimant's health. See id.
v.

Roadhou5,·e,

,l

Idaho 750, 759 (emphasis added).

Unlike Pomerinke, there are no competing medically appraised impainnent ratings for
Commission to "arbitrate" in this matter.
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As set forth il1/i'a, the only

"medical

s

nor the Commission's duty to
of

ct. al.

testimony directly

the viability of

Chart(s)" as

authority,"

and trustworthy" or otherwise "having probative value in the area of disability 10" for
purposes fonnulating "overall binaural hearing loss" impainnent or calculating disability income
benefits under the Idaho Workers' Compensation

Rather,

record documents

that, directly contrary to controlling legal authority, with the sua spontc 11 pronouncement "[T]hc
Guides, of which the Commission

... ," the Commission, "on its own motion,"

the "Combined Values

''22.9% overall binaural hearing loss" thereby

rating," which it then used to calculate

"fonnulating its o\vn

57%

of the

sum value of Lopez's medically appraised 100% right hearing loss and 7.5% left hearing loss
impairments. R.,

15 and 16.

Remarkably, as an apparent means to avoid this type of unwarranted and illogical
outcome, even the AMA Guides issued the explicit warning:

10

"The Guides did not purport to be a personal evaluation of claimant's condition, nor were the standards contained
in the Guides related to the individual health condition of claimant." Hite v. /(ulhenak Building Contractor, 96
Idaho 70, 75, 524 P.2d 531 ( 1974) (Bakes, J., dissenting).
11 The Commission cannot take action, "sua sponte," on behalf of an Employer/Surety, as "Our system works best
when the parties devise their own litigation strategies." Deon v. ll&J Inc., 157 Idaho 665,672,339 P.3d 550
(2014). The Commission must "render an impartial decision based upon the evidence in record and the law ... "
Mazzane, 154 Idaho at 760-61 (emphasis added).
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Guides to the

of Permanent

1995),

this
the Legislature requires public
"

mJunes

m

to contravening controlling Idaho law, the Commission's forn1ulations/calculations do
not even comport with the AMA Guides own directives.
this case, the record reflects that none of the Hite

witness testimony

requirements were met. As a result, the medically appraised 100% and 7.5% impain11ent ratings
were the only ones available for the Commission to ,."""""'
controlling Idaho legal authority dictates that
Chart"

adopt and add.

To that end,

AMA Guides, Sixth Edition, "Combined

overall binaural hearing loss" was not properly available for the

Commission, on its own motion, to adopt for purposes of devaluing Lopez's disability income
benefits for partial loss of binaural hearing by 57%. Thus, the Commission

as a matter of

lm,·, in calculating Lopez's "rating of partial permanent disability" thereby necessarily negating
monetary value of the rating." Therefore, Lopez's medically appraised l 00% and 7.5%
hearing

must

72-428(3) "Total loss of binaural hearing" disability schedule.
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LC. §

to
is entitled to
18

for

of

this

2016.

to be
true

correct

y

foregoing

of

by the method

below, and addressed to the following:
Mcfeeley
EBERLE BERLIN
1111 W. Jefferson St., Ste., 530
Post Office Box 1368
Boise, Idaho 83701
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(208) 344-9670

